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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee the questions presented are: 

1. Was the complaining witness’ testimony truthful and 
thereby allowing the court to admit evidence showing appel¬ 
lant’s possession of recently stolen property and thus allow 
the case to be submitted to the jury? 

2. Was the court’s instruction, that circumstantial evidence 
to support a conviction must clearly and satisfactorily exclude 
every other reasonable hypothesis save that of guilt, correct? 

3. Did the court’s instruction cover the element of venue? 
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COTJNTERSTATEMENT of the case 

This appeal is from a conviction of appellant on the first 
count of a two-count indictment, the first count charging un¬ 
authorized use of a vehicle and the second count charging grand 
larceny. Levi David Jones was called as the first Government 
witness and testified that he was in the Navy attached to the 
medical department of the Marine Corps and that during No¬ 
vember 1949, he was on maneuvers at Camp Barrett, Virginia 
(R. 16,17, J. A. 13). He further testified that on the evening 
of November 4,1949, he came to the District of Columbia about 
7:30 in the evening with Albert Meyers and one Barnett in 
his, Jones’, automobile. He then testified that he parked his 
automobile on a parking lot at Thirteenth and Eye Streets 
NW., Washington, D. C., and went to Benny’s Tavern on 
Fourteenth Street, between Eye and H Streets. Jones testified 
that he saw the appellant at approximately eleven o’clock 
that evening in Benny’s Tavern when appellant came over 
and sat down at his table (R. 20, J. A. 15). He then testified 
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that he left the table to go talk to a friend and left his automo¬ 
bile keys, wallet, hat and other belongings on the table. He 
said that he came back to the table about fifteen minutes later 
and at that time his keys to his automobile and the appellant 
were gone (R. 21, J. A. 15). Jones then testified that he went 
to the parking lot and his automobile was missing (R. 22, 
J. A. 16). Jones stated that he had not given appellant per¬ 
mission to use his automobile then or at any time (R. 21, 
J. A. 16). He stated that on Monday, November 7, 1949, 
he took out a warrant for appellant (R. 24, J. A. 17). He 
then stated that he recovered his automobile about three weeks 
later at Latham, New York. He further testified that he had 
bought the automobile on September 9, 1949, and had paid 
$2,450 for it (R. 26, J. A. 17). On cross-examination Jones 
stated that he and his father together had paid $2,450 and 
that the car was registered in his father’s name, but that it 
was his, the complaining witness’, automobile (R. 27, J. A. 18). 
Then a stipulation was entered into by the appellant and Gov¬ 
ernment counsel that Officer Purcell, if he were there, would 
have testified that he arrested the appellant in Latham, New 
York, on Tuesday, November 8, 1949, and at that time the 
complaining witness’ automobile was in defendant’s possession 
and that he was arrested pursuant to process in this case (R. 39, 
J. A. 24). This stipulation was read to the jury (R. 40, 
J. A. 24). The Government rested and appellant made a 
motion for a directed verdict as to both counts and this motion 
was denied (R. 40,41,42, J. A. 25,26). 

Appellant took the witness stand in his own defense (R. 43, 
J. A. 26). He testified that on the Friday night in question 
he met Jones in Benny’s Tavern and that after he sat down be¬ 
side Jones, Jones said, “I have a brand new car outside. ’49 
Dodge in the parking lot. * * * Here’s the keys. Take 
good care of it” (R. 48, J. A. 30). He further testified that 
he took the automobile out of the parking lot and went straight 
to Albany (R. 49, J. A. 30). Appellant testified he drove the 
automobile off the parking lot (R. 57, J. A. 33). 
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STATUTE INVOLVED 

Unauthorized Use of Vehicles. Section 22-2204, District of 
Columbia Code: 

Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to be taken, 
used, operated, or removed from a garage, stable, or 
other building, or from any place or locality on a public 
or private highway, park, parkway, street, lot, field, en¬ 
closure, or space, an automobile or a motor vehicle, and 
operate or drive or cause the same to be operated or 
driven for his own profit, use or purpose shall be pun¬ 
ished by a fine not exceeding SI,000, or imprisonment not 
exceeding 5 years, or both such fine and imprisonment. 
(Feb. 3,1913,37 Stat. 656, ch. 23, § 826b.) 

SUMMARY OF ARGUMENT 

I 

The testimony of the complaining witness showed that the 
automobile had been stolen and, therefore, the trial court did 
not err in allowing evidence to be introduced showing that ap¬ 
pellant was arrested in possession of the recently stolen 
automobile. 

II 

In considering a motion for a directed verdict, the court 
should consider the evidence in the light most favorable to the 
Government. That evidence would be that appellant did not 
have permission to use the automobile and the prima facie rule 
applicable in the unexplained possession of recently stolen 
property. From this evidence, it is clear that no error was 
committed in denying the motion for a directed verdict. 

III 

The court correctly instructed the jury on circumstantial 
evidence. In any event, appellant cannot rely on this assign¬ 
ment of error as he did not object to the instruction given, nor 
is it a question involving plain error. The court covered the 
element in the offense involving operating the vehicle in the 
District of Columbia without permission. 
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IV 

The testimony of the complaining witness that he had not 
given appellant permission to use the car, plus the evidence 
that appellant was arrested in possession of the car, constituted 
sufficient evidence for the court to deny appellant’s motion for 
a directed verdict and to submit the case to the jury. There 
was no variance in the indictment and proof as “owner” as used 
in the statute covers equitable owner. In any event, even if 
there was a variance, it did not affect the substantial rights of 
the appellant. 

ARGUMENT 

I. The trial court did not err in allowing evidence of 
possession of recently stolen property 

Appellant urges the trial court committed error in admitting 
evidence that he was arrested in possession of the stolen auto¬ 
mobile in Latham, New York (Br. 5). He alleges the com¬ 
plaining witness, Jones, was not telling the truth when he said 
he had not mentioned the automobile to appellant at any time 
during the evening it was stolen. He bases this allegation on 
the belief that appellant could not have known where the au¬ 
tomobile was if Jones had not told him (Br. 6). He then argues 
that, because of this, the only inference to be drawn is that 
Jones gave permission to use the automobile and, therefore, the 
prima facie rule applicable in the possession of recently stolen 
property does not apply (Br. 6-7). However, the inference 
that Jones gave appellant permission to use his automobile is 
not the only reasonable inference that could be drawn from 
Jones’ testimony. Jones testified that appellant knew his au¬ 
tomobile (R. 32, J. A. 21). His testimony was not that the 
automobile was not mentioned, but that he did not remember 
mentioning it (R. 32, J. A. 21). (However, he did state 
under further cross-examination that he did not mention the 
car to appellant at any time.) Therefore, a reasonable infer¬ 
ence could be that he had mentioned the automobile and had 
forgotten about it. Another reasonable inference would be 
that appellant had seen the automobile before entering the 
tavern. Appellant testified that the parking lot where the 
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automobile was parked is right on the corner in back of the 
tavern (R. 57, J. A. 33). Another inference that could 
reasonably be drawn is that appellant looked for the automo¬ 
bile after taking the keys and readily found it as it was parked 
near the tavern. From this, it is seen that the complaining 
witness was not necessarily telling an untruth when he said he 
did not remember mentioning the automobile to appellant. 
Therefore, in view of Jones’ positive statement that he had not 
given appellant permission to use the automobile, it was not 
error for the court to allow introduction of evidence that ap¬ 
pellant was arrested in possession of the automobile in New 
York three days after it was taken. 

II. The court was correct in accepting the testimony of the 
complaining witness and in not directing a verdict of acquit¬ 
tal at the close of the Government’s case 

Appellant next urges that the court should have directed 
a verdict of acquittal at the close of the Government’s case. 
He bases this allegation on the argument that the testimony of 
the complaining witness was inherently incredible and the 
court, therefore, should have disregarded the testimony of the 
complaining witness and should have directed a verdict as the 
only other evidence was circumstantial evidence, the possession 
of recently stolen property, and from this circumstantial evi¬ 
dence a hypothesis consistent with innocence could be drawn 
(Br. 8). This argument is based on the assumption that testi¬ 
mony of the complaining witness w T as not the truth. This was 
discussed in Point 1 and there is no necessity for going into it 
again in detail. Suffice it to say, nothing in the complaining 
witness’ testimony made his story incredible to the point that 
the jury could not have believed it. The jury is the trier of 
facts and the credibility of witnesses is a question for the jury. 
Considering a motion for a directed verdict, the court should 
consider the evidence most favorable to the Government. 
Curley v. United States, 81 U. S. App. D. C. 389, 160 F. 2d 
229, cert, denied 331 U. S. 837. Therefore, the court did not 
err in denying the motion for a directed verdict for the evi¬ 
dence most favorable to the Government was that appellant 
had no permission to use the automobile and he was found 
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in possession of recently stolen property. The indictment here 
was for grand larceny and unauthorized use of a vehicle and 
even in an unauthorized use of a vehicle case the prima facie 
rule applicable in the unexplained possession of recently stolen 
property is applied. Epps. v. United States, 81 U. S. App. 
D. C. 244,157 F. 2d 11. 

III. The court’s instruction on circumstantial evidence was 
correct and appellant is in no position to object to the in¬ 
struction as he did not object to it in the lower court 

Appellant urges that the court erred in its instruction to the 
jury on circumstantial evidence and in failing to instruct the 
jury they must find that appellant drove the automobile in 
the District of Columbia (Br. 10). Appellant states that the 
court did not instruct the jury on the doctrine that before it 
could convict appellant on circumstantial evidence, all the 
circumstances proved must be inconsistent with every reason¬ 
able hypothesis of innocence. The court fully covered this 
doctrine in its charge when it stated, “* * * To warrant a 
conviction on evidence of this character, the proved facts must 
not only raise such logical inference of guilt, but must do this so 
clearly and satisfactorily as to exclude every other reasonable 
hypothesis save that of guilt.” (R. 82, J. A. 36, 37.) In any 
event, appellant did not object to the charge before the jury re¬ 
tired and, therefore, under Rule 30 of Federal Rules of Criminal 
Procedure for the District Courts of the United States, he can¬ 
not assign this as an error as he did not object to the charge 
in the lower court. At the end of the court’s instruction, the 
court asked, “Is there any instruction that counsel thinks the 
Court ought to give that I have not covered?” (R. 86, J. A. 
37.) At this time, counsel for the appellant asked the court 
to cover that element of the indictment charging use of the 
vehicle in the District of Columbia. He did not request an 
additional charge on circumstantial evidence, nor did he object 
to that part of the court’s charge dealing with circumstantial 
evidence (R. 87, J. A. 37). The court did cover the element 
of operating in the District of Columbia. After deliberating 
for a while, the jury asked the following question of the court: 
“Assuming that permission was given for the use of car in 
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Washington, would taking car to Albany constitute unauthor¬ 
ized use of car?” (R. 89, J. A. 38). After discussing this 
with counsel, the court answered the question of the jury as 
follows: “In such circumstances, while such taking to Albany 
would be an unauthorized use, the defendant could not be 
found guilty in the present case under the first count, as such 
use was not in the District of Columbia.” (R. 89, J. A. 38.) 
In any event, there was no question of whether he drove it in 
the District, for he admitted operating it within the District 
(R. 49, 57, J. A. 30, 33). The only question, therefore, pre¬ 
sented to the jury was, did appellant have permission of the 
complaining witness to use the automobile? 

IV. There was sufficient evidence for the case to be submit¬ 
ted to the jury and there was no variance in the indictment 
and proof 

Appellant further alleges that the court committed error in 
denying his motion for judgment of acquittal or for a new 
trial. He urges that there was no evidence upon which a 
verdict of guilty on the first count of the indictment could be 
based (Br. 11). As the Government views the facts in this 
case, there was but one question presented by the trial and 
that was, did the complaining witness give the appellant per¬ 
mission to operate the automobile? The complaining witness 
testified that he did not give appellant permission to use the 
automobile (R. 21, J. A. 16). Appellant testified that he was 
given the keys to the automobile and told to take good care 
of it (R. 48, J. A. 30). Therefore, there was a clear-cut de¬ 
cision for the jury to decide and the court did not err in denying 
the motion for judgment of acquittal. Appellant further al¬ 
leges that it was a fatal variance in the proof and the indictment 
in that the indictment charged the vehicle was the property of 
Levi Jones, whereas the proof showed the automobile was reg¬ 
istered in the name of 0. J. Jones, father of Levi Jones. The 
testimony showed that Levi Jones was the equitable owner 
of the automobile and had possession of it (R. 26, J. A. 17,18). 
Just because the automobile was registered in his father’s 
name did not change the fact that the automobile actually 
belonged to Levi Jones. He had helped pay for it and it was 
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in his possession. The statute merely says “* * * with the 
consent of the owner * * It does not say what kind 

of owner. It is submitted that an equitable owner was covered 
by the statute as much as a registered owner. In any event, 
even if the court believed there was a variance between the 
indictment and proof, such variance did not affect the sub¬ 
stantial rights of the appellant. Rule 52, Federal Rules of 
Criminal Procedure states: 

(a) Harmless Error. Any error, defect, irregularity 
or variance which does not affect substantial rights shall 
be disregarded. 

This rule was adopted and taken from Section 391 of Title 28, 
U. S. Code, which was repealed after adoption of the rules. 
In construing Section 391, the Supreme Court in Berger v. 
United States, 295 U. S. 78,81, stated: 

The true inquiry, therefore, is not whether there has 
been a variance in proof, but whether there has been 
such a variance as to “affect the substantial rights of 
the accused.” The general rule that allegations and 
proof must correspond is based upon the obvious re¬ 
quirements (1) that the accused shall be definitely in¬ 
formed as to the charges against him, so that he may be 
able to present his defense and not be taken by surprise 
by the evidence offered at the trial; and (2) that he may 
be protected against another prosecution for the same 
offense. Bennett v. United States, 227 U. S. 333, 338; 
Harrison v. United States, 200 Fed. 612, 673; United 
States v. Wills, 36 F. 2d 855, 856-857. And cf. Hagner 
v. United States, 285 U. S. 427,431-433. 

Evidently Congress intended by the amendment to 
Section 269 to put an end to the too rigid application 
sometimes made, of the rule that error being shown, 
prejudice must be presumed; and to establish the more 
reasonable rule that if, upon an examination of the en¬ 
tire record substantial prejudice does not appear the 
error must be regarded as harmless. See Haywood v. 
United States, 268 Fed. 795, 798; Rick v. United States, 
271 Fed. 566, 569-570. 
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It is obvious from the record that the appellant was not preju¬ 
diced by the variance. He was definitely informed of the 
charge and was not taken by surprise by the evidence. In fact, 
he showed the automobile was registered to Jones’ father him¬ 
self. It is just as clear from the testimony that he is protected 
against another prosecution for the same offense. Appellant 
has not shown any prejudice in his brief and it is submitted 
that he was not prejudiced by the variance, if there actually 
was a variance. 


CONCLUSION 

Therefore, it is respectfully submitted that the judgment of 
the lower court should be affirmed. 

George Morris Fat, 

United States Attorney. 
Harold H. Bacon, 

Joseph M. Howard, 
Richard M. Roberts, 
Assistant United States Attorneys. 
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Levi David Jones was called as a witness for and on 
behalf of the Government and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Bacon: 

Q. Would you keep your voice up so we can all hear your 
answers? Your name is Levi David Jones? 

A. Yes, sir. 

Q. And are you in the United States Navy? 

A. I am. 

17 Q. Why is it that you wear the Marine uniform; 
could you tell us that? 

A. Yes, sir. The Marine Corps does not have a Medical 
Department. The Navy furnishes them with their Medical 
Department. 

Q. You are a corpsman attached to the Marine Corps? 

A. That is right. 

Q. How long have you been so attached? 

A. One year and two months. 

Q. I call your attention to November 4,1949. Were you so 
attached to the Marine Corps on that d4te? 

A. I was. 

Q. What was your assignment on that date? Where were 
you located? 

A. We were on maneuvers at Camp Barrett, Virginia. 

Q. Where is that in Virginia? 

A. That is 15 miles south of Quantico. 

Q. Is it on the Quantico Marine Reservation, or near it? 

A. It is near it. 

Q. Now, on November 4, were you on duty? 

A. I was on duty until 4:30 that day. 

Q. Four-thirty in the afternoon? 

A. Yes, sir. 

Q. What was your status then? 

(13) 
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18 A. I was on liberty until Monday morning. 

Q. Did you stay on the reservation while you were 
on liberty? 

A. No, sir. 

Q. Where did you go? 

A. I came to Washington, D. C. about 7:30 that night. 

Q. Did you come alone? 

A. No, sir. 

Q. How did you come to the District of Columbia? 

A. I drove my car. 

Q. What kind of car is it? 

A. A 1949 Dodge Coronet, four-door sedan. 

Q. Who came to the District of Columbia with you? 

A. Albert Miles and Barnett. 

Q. Is Albert Meyers the other witness in this case for the 
Government? 

A. Yes, sir. 


i 






19 By Mr. Bacon: 

Q. When you arrived in Washington what time did 
you arrive here? 

A. We arrived at about 7:30. 

Q. Where did you go when you arrived here? 

A. We parked on a parking lot, 13th and Eye Street, and 
went to Benny’s Tavern. 

Q. Is that 13th and Eye Streets Northwest? 

A. Yes, sir. 

Q. That is in the city of Washington, D. C.? 

A. Yes, sir. 

Q. Where is Benny’s Tavern? 

A. On 14th Street. 

Q. Do you know where? 

A. It is between Eye and H, I think. 

Q. How long did you stay there? 

A. We stayed there about an hour and then we walked 
around town. I had my uniform pressed and got a shoeshine, 
and then we came back later that night. We had something 
to eat, also. 

Q. To Benny’s Tavern? 
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20 A. Yes, sir. 

Q. Was Albert Meyers with you in Benny’s Tavern? 
A. Yes, he was. 

Q. Was he with you the whole evening? 

A. Except one time when he got up and went to the bus 
station. 

Q. During that evening, did you see the defendant in this 
case? 

A. Yes, sir. 

Q. About what time was that? 

A. He came in approximately 11 o’clock. 

Q. Where was that? 

A. At Benny’s Tavern. 

Q. Did you have a conversation with him at Benny’s 
Tavern? 

A. Yes, sir. He came over to our table. 

Q. Where in Benny’s Tavern did this conversation take 
place? 

A. At a booth. 

Q. Tell us what happened. Did he come to the booth? 

A. Yes, sir. 

Q. Tell us what conversation was had between the two of 
you. 

A. Well, I invited him to have a seat and have a drink, and 
he ordered a gin fizz, and we sat there and talked for 

21 a while, and one of my buddies came in that I did duty 
with over in England, and he had a couple of girls with 

him. So I got up. 

In the meantime I had pulled my wallet, hat and keys and 
everything out, and laid them on the table up next to the wall. 
I was sitting next to the wall, and Granito was sitting next to 
me on the outside of the booth. I went over to talk to my 
buddy. When I started over, I asked Granito to watch my 
stuff. I went over, and came back about ten or 15 minutes 
later. 

Q. What did you find when you came back? 

A. The keys were gone. 

Q. Was the defendant Granito there? 

A. No, sir; he was not. 
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Q. Had you given Granito permission to use your 
automobile? 

A. No, sir. 

Q. Have you ever given him permission to use your 
automobile? 

A. No, sir. 

Q. Did he come to Washington with you from Camp 
Barrett? 

A. No, sir. 

Q. On the night of November 4, 1949? 

A. No, sir. 

22 Q. Had you made any arrangements to take him 
back to Camp Barrett that night? 

A. No, sir. 

Q. What did you do when you discovered that the keys to 
your automobile and the defendant in this action, Granito, was 
not seated at the table? 

A. I walked down to the parking lot first. 

Q. What did you find when you got to the parking lot? 

A. My car was gone. 

Q. What did you do then? 

A. I came back to Benny’s Tavern and waited around to see 
if he would come back. I thought maybe he had just gone 
for a drive around town. Then this buddy of mine came in 
and I spent the night with him. I came back down to Benny’s 
Tavern the next day and waited all afternoon for Granito, and 
he didn’t show up. 

Q. That would be Sunday? 

A. Saturday. 

. Q. This 4th is Friday night? 

A. Yes. 

Q. You waited all day Saturday? 

A. Yes, sir. 

Q. Did you go back to camp Saturday? What did you do 
Saturday night? 

A. Buddies of mine and myself made the rounds. 

23 We looked in all the bars and places for Granito, and 
couldn’t find him. 

Q. Where did you stay Saturday night? 
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A. Stayed in a hotel. 

Q. When did you go back to Barrett; Camp Barrett? 

A. Sunday night. 

Q. What did you do Sunday? 

A. I waited for Granito in Benny’s Tavern. 

Q. Did you find Granito there? 

A. No, sir. 

Q. You went back to Camp Barrett. How did you go back 
to Camp Barrett? 

A. By a Greyhound bus. 

* * * • * * 

24 Q. (Interposing.) Don’t tell us what you told. 

The Court. You had a conversation with the Adju- 
jant, and what did you do? 

The Witness. I came back to Washington and took out a 
warrant for Granito. 

By Mr. Bacon: 

Q. That was on Monday? 

A. Yes, sir. 

Q. November 7; is that correct? 

A. Yes, sir. 

# * • * * 

Q. And when did you recover your automobile? 

A. I don’t remember the exact date. 

Q. Can you give us an approximate date? Was it a week, 
two weeks, or three weeks later? 

A. About three weeks later; I went up after my automobile. 
Q. Where did you go after your automobile? 

A. Latham, New York. 

Q. Where is Latham, New York? 

A. It is outside of Albany, just a few miles. 
***** 

26 Q. How long had you had that automobile? 

A. September 9. 

Q. From September 9 to November 4, 1949? 

A. Yes, sir. 

Q. How much did you pay for that automobile? 

A. Twenty-four hundred and fifty dollars. 
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Mr. Nathan. You say you paid $2,450? 

The Witness. Yes, sir. 

Mr. Nathan. I see. 

Mr. Bacon. I have nothing further. 

Cross-examination by Mr. Nathan: 

Q. Did you pay that $2,450 yourself? 

27 A. My father and I together. 

Q. Did you come up here in this autojnobile today? 
A. No, sir. 

Q. Do you happen to have the registration card? 

A. I sold the car. I wrecked it, Thursday was two weeks 
ago, and sold it. 

Q. What is your name? 

A. Levi David Jones. 

Q. Are you also known as 0. J. Jones? 

A. No, sir. 

Q. Do you know an 0. J. or an 0. G. Jones? 

A. No, sir. 

Q. What is your father’s name? 

A. G. 0. Jones. 

Q. Isn’t it a fact that this car was registered in your father’s 
name? 

A. That is right; but it was my car. 

Q. You mean the title was in your father’s name, but it was 
your car? 

A. Yes, sir. 

Q. You say you have been attached to the Marines for one 
year and two months? 

A. Approximately. 

Q. Where were you stationed during that period? 

A. Camp Lejeune, North Carolina. 

28 Q. You knew Granito? 

A. I knew him for approximately six months. 

Q. You knew him for approximately six months before this 
happened? 

A. Approximately. 

Q. And at that time were you down at Quantico? 

A. At the time the car was stolen, we were stationed in 
Quantico. 
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Q. At the time you were missing this car—what kind of a 
pass did you have when you came up here? 

A. Week end liberty, liberty from 4:30 Friday afternoon 
until 9 o’clock Monday morning. 

Q. Now, you had liberty until Monday morning? 

A. Yes, sir. 

Q. And you testified you intended to go back that same 
night? 

A. Yes, sir. • 

Q. What time did that happen? Eleven o’clock? 

A. Approximately. 

Q. And you were planning to drive back that same night? 

A. Yes, sir. 

Q. Around 12 o’clock? 

A. No, sir; I did not say what time. We did not have 
any time set to drive back. 

29 Q. You just planned to drive back? 

A. Yes, sir. 

Q. You said Meyers went to the bus station; is that correct? 
A. Yes, sir. 

Q. Do you know why he went to the bus station? 

A. No, sir. 

Q. Wasn’t there another boy with you at that time? 

A. Yes, sir. 

Q. Did he go to the bus station too? 

A. Yes, sir. 

Q. Did he come back? 

A. No, sir. 

Q. Do you know of your own knowledge whether he went 
back to Quantico? 

A. I don’t know. He was there Monday morning. I im¬ 
agine he went back. 

Q. Now, you said that on the next day you went to Benny’s 
Tavern again? 

A. Yes, sir. 

Q. And the day thereafter, too? 

A. Yes, sir. 

Q. Have you been to Benny’s Tavern before? 

A. Yes, sir. 
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Q. Frequently? 

30 A. Yes, sir. 

Q. In other words, would it be a fair inference that 
if you come to Washington, you hang out at Benny’s Tavern? 

A. Generally speaking; yes, sir. 

Q. You went to Benny’s Tavern becau^ you thought 
Granito would find you there? 

A. I went there, because that is the place he got the keys, 
and I thought maybe he would come back. 

Q. The next day, because he would assume you would be 
there again? 

A. Yes, sir. 

Q. Knowing this was your general hang-out in Washington? 

A. I didmot know whether he knew it or not. 

Q. Isn’t it a fact that you told him before you left the tavern 
that “You can see me at Benny’s Tavern?” 

A. No, sir. 

Q. You told the Court and jury that you were sitting there, 
and you took out your wallet and your keys and put them on 
the table? 

A. When I first came in, I took out my wallet, keys, my hat 
and my gloves off, and some change and cigarettes that were 
in my pocket, and laid them up against the wall in the booth. 

Q. What was the purpose of putting your keys on 

31 that table? 

A. I emptied my pockets up there, so when we started 
to buy a drink, it would be there. It is a habit, that is all. 

Q. If you buy a drink you do not need your car keys for that. 

A. No; not necesarily. 

Q. After you were sitting there for a while, you left and left 
all of this on the table; is that correct? 

A. Yes, sir. 

Q. Left the keys there, left your wallet—How much money 
was in that wallet? 

A. Fifty-five dollars. 

Q. That was still there when you came back? 

A. Yes, sir. 

Q. And you are in the habit of putting all of your possessions 
on the table? 
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A. When I am among friends that I think I can trust, I do. 
Q. You say you did not give Granito permission to take 
the car? 

A. I did not. 

Q. You did not even discuss this car? 

A. No, sir. 

Q. You did not mention the car one time? 

32 A. No, sir. 

Q. He didn’t know what car you had? 

A. Yes, sir; he knew my car. 

Q. He knew your car from where? 

A. From the base, Quantico; from Camp Barrett, outside 
of Quantico. 

Q. When you were there the car was not mentioned at all; 
nothing? 

A. Not that I can remember of. 

* * • • * 

33 Q. Now, I want you to be quite sure. You did not 
mention the car to Granito at any time? 

A. No, sir. 

Q. The keys were lying there and he just took them; is that 
correct? 

A. That is right. 

34 Mr. Nathan. That is all. 

The Court. Any redirect examination? 

Mr. Bacon. No, Your Honor. 

* * * * • 

Albert Meyers was called as a witness for and on behalf of 
the Government and, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct examination by Mr. Bacon : 

Q. Keep your voice up and speak to me back here so all of 
the ladies and gentlemen can hear what you say. Your name 
is Albert Meyers? 

A. Yes. 
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Q. And you are Navy personnel attached to the Marine 
Corps? 

A. Yes, sir. 

Q. And on November 4,1949, where were you stationed? 

A. Camp Barrett, Quantico. 

Q. And on November 4, 1949, did you come to the city of 
Washington, D. C.? 

35 A. Yes. 

Q. How did you come to Washington? 

A. Rode in Jones’ car. 

Q. When you came up with him that night, how long did 
you intend to stay in Washington? 

A. Just that evening and go back. 

Q. You were going back that evening? 

A. Yes. 

Mr. Bacon. No further questions. 

The Court. Any questions? 

Mr. Nathan. I will have to make him my witness. 

Cross-examination by Mr. Nathan: 

Q. You came up with Corporal Jones? 

A. Yes. 

Q. Did you go with him to Benny’s Tavern? 

A. Yes, I did. 

Q. How long did you stay at Benny’s Tavern? 

A. I stayed until about 11 o’clock. 

The Court. Can’t you keep your voice up a little higher? 
The Witness. I stayed about until 11 o’clock. 

By Mr. Nathan: 

Q. Did you leave Benny’s at any time? 

A. I did. 

36 Q. Where did you go? 

A. I took one of the boys with us back to the bus 
station. He did not know which way. 

Q. One of the boys who had driven up with you? 

A. Yes. 

Q. You took him back to the bus station? 

A. Yes, I did. 
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Q. Do you know of your own knowledge where he went? 

A. Pardon? 

Q. Do you know where the boy went? 

A. He went back to the base. 

Q. He went back to the base by bus; is that correct? 

A. By bus. 

Q. He had driven up with you in Jones’s car? 

A. Yes. 

Q. And he went back to the base by bus at about what time? 
A. I think about by the 12 o’clock bus. 

Q. Were you there when Corporal Jones missed the keys 
to his car? 

A. No, I was not. 

Q. You were not there? 

A. No. 

Q. That was while you were at the bus station; is that 
correct? 

37 A. Right. 

Q. So, the boy who went back by bus didn’t know 
that the car was missing; is that correct? 

A. Not until the next Monday morning. 

Q. He did not know that until Monday morning, but he 
still went back by bus; is that correct? 

A. Yes. 

Q. And you said that you intended to go back that evening 
with Jones, in Jones’s car; is that correct? 

A. That is correct. 

Q. You didn’t go by bus. 

A. No, sir. 

Mr. Nathan. That is all. 

* * * • • 

38 Mr. Bacon. Before the Government rests its case, 
the Government would like to state to the jury the 

stipulation. 

Mr. Nathan. May we approach the bench? 

The Court. Yes. 

(Whereupon, counsel for both parties approached the bench, 
and the following proceedings were had out of the hearing of 
the jury.) 
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Mr. Nathan. I can’t see how this stipulation is relevant 
I to the 825-B case, if there is no testimony to the effect that 
this car was used, or driven in the District of Columbia. 

The Court. There is testimony—whether it is to be 
believed is for the jury—that this owner of the car left 
39 his keys in the presence of the defendant, and later 
both the defendant and the keys were gone, and the 
car, which had been parked in the District of Columbia on 
a parking lot was gone, and was later found in his possession. 
I think that is an inference that can be drawn that he took 
it. Don’t you think so? I am not saying that it should be. 

Mr. Nathan. If that is your ruling, Your Honor- 

The Court. Don’t you think that is the only ruling I can 
make ? Is there any difference between you on the stipulation ? 
There ought not to be any misunderstanding. Suppose you 
stipulate it right here, and then we will let the reporter read it. 

Mr. Nathan. Stipulate that Officer Purcell, if he were here, 
would testify that he arrested the defendant in Latham, New 
, York, on Tuesday, November 8,1949, and at that time the car 
was in defendant’s possession. 

Mr. Bacon. That is right. 

Mr. Nathan. That defendant was arrested pursuant to 
process in this case. 

(Whereupon, counsel resumed their places at the trial table, 
i and the following proceedings were had in open court.) 

The Court. Now, members of the jury, in order to facili- 
! tate matters, counsel have agreed on a stipulation as to certain 
facts that will be read to you by the court reporter, and you 
will take that as evidence in the case, 
i 40 (Whereupon, the stipulation referred to was read to 
the jury by the reporter.) 

The Court. Is that correct? 

Mr. Nathan. Yes. 

The Court. This officer is a member of what police force? 

Mr. Nathan. New York State Police. 

***** 

Mr. Bacon. That is the Government’s case. 
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Mr. Nathan. May we approach the bench? 

The Court. Yes. 

(Whereupon, counsel for both parties approached the bench, 
and the following proceedings were had out of the hearing of 
the jury.) 

Mr. Nathan. I want to make two separate motions for 
acquittal. 

First, on the grand larceny count, I don’t think there has 
been any intent to steal shown; that no conversion has been 
shown; no unreasonable time during which the car was in pos¬ 
session of the defendant. . I think the jury would just have to 
speculate to infer any intent of this nature. 

The Court. Well, as I understand it, the matter of general 
intent, it is something — for that matter even 
41 specific intent—the taking of the property is in itself 
ordinarily enough to base an inference of intent to steal. 

Mr. Nathan. To revert- 

The Court. That is rebuttable; not only rebuttable, it may 
be explained and there may be facts and circumstances that 
compel a different inference. But I think that is for the fact¬ 
finder rather than for the Court, as a matter of law, for me to 
say if a man takes an automobile in the District, and carries 
it to New York, that, as a matter of law there is no intent to 
convert it, or deprive the owner of its possession and convert it 
to his own use. 

This unauthorized use of an automobile is to meet a situa¬ 
tion, as I understand it, where the facts and circumstances 
are such that you couldn’t properly infer the intent to convert 
it. I am not saying that what was done here does establish 
this intent, but I do think it is a permissible inference to be 
made. .? 

Mr. Nathan. To give it to the jury? 

The Court. Yes, I believe so. But, anyway, I don’t blame 
you for making the motion. I will have to deny it, and note 
your exception. 

Mr. Nathan. I assume Your Honor denies the motion on 
the other count because- 

The Court. I do not think there is hardly any question 
about that. 


26 


42 Mr. Nathan. If Your Honor please I would like to 
base a motion also on the fact that the ownership, even 

as a matter of law, is not in the complaining witness. 

The Court. As far as the larceny is concerned, you can 
commit larceny by taking it from a bailee, and here there is 
testimony that he was not only the one entitled to possession 
of the car, but actually the legal title stood in somebody else’s 
name. 

Mr. Bacon. That was the Government’s theory. 

The Court. I cannot grant that motion. 

Mr. Nathan. I take it all three motions are denied, and I 
will proceed with my case? 

The Court. All right. 

(Whereupon, counsel resumed their places at the trial table, 
and the following proceedings were had in open court:) 

The Court. I am informed that Juror No. 11 wishes to pro¬ 
pound a question. Am I correct? 

Juror No. 11. Yes. 

The Court. I do not know whether it can be answered. You 
tell me what the question is. 

Juror No. 11. Outright? 

The Court. Outright. 

Juror No. 11. Mr. Jones said that he had no discussion with 
the defendant about the automobile on this particular night. 
Well, after the defendant took the keys, how did he 

43 know where the automobile was? 

* * * # # 


Pasquale Joseph Granito, the defendant herein, was 
called in his own behalf, and, having been first duly sworn, was 
examined and testified as follows: 

Direct examination by Mr. Nathan: 

Q. Will you state your full name? 

A. Pasquale Joseph Granito. 

Q. And you are presently a Marine? 

A. That is right. 

Q. What is your rank? 

A. Corporal. 
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Q. And how long have you been so attached as a 
Marine? 

44 A. Six years and three months. 

Q. Have you been overseas during the war? 

A. Yes, sir. 

Q. And where are you stationed; permanently attached? 

A. Camp Lejeune, North Carolina. 

Q. You heard the complaining witness, Levi Jones, testify. 
Do you know him? 

A. Yes, I do. 

Q. How long, would you say? 

A. Approximately six to nine months. 

Q. Have you seen him in the camp? 

A. Yes, sir. 

Q. Have you talked to him? 

A. Yes, sir. 

Q. Now, on or about the 4th of November of last year, 
where were you at that time? 

A. Camp Barrett, Quantico, Virginia. 

Q. Did you see the complaining witness on that day in 
Quantico? 

A. Yes, I did. 

Q. Did you know where he was going? 

A. He told me where he was going. 

Q. What did he say? 

A. I met him while we were out on maneuvers that day, 
Friday afternoon, and he told me he was going to Wash- 

45 ington, D. C., and he would probably be in Benny’s 
Tavern that evening. 

Q. Did you go to Washington yourself ? 

A. Yes, I did. 

Q. Let’s go back. What kind of a pass did you have? 

A. Week-end. 

Q. That is, from Friday night until Monday morning? 

A. That is right. 

Q. Where did you originally intend to go? 

A. My home. 

Q. Where is your home? 

A. Albany, New York. 
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Q. Why did you intend to go to Albany, New York? 

A. My mother has been ill for about three or four years, 
! and I have been going up every chance I get. 

Q. Have you gone up’to Albany before on week-end passes? 
A. Yes, sir. 

Q. How have you gone up there? 

A. By automobile. 

Q. Do you own an automobile? 

A. No. I go up with friends. 

Q. With people from the camp? 

A. Yes, sir. 

< 46 Q. For instance, with whom? 

* A. Captain Howell, and there are a lot of fellows, 

1 but they are not there any more. Most of them have been 
discharged. 

Q. You used to leave Lejeune on Friday evening and go up 
to Albany and see your mother and come back in time for roll 
call on Monday? 

A. That is right. 

Q. Always made it? 

A. Yes, sir. 

Q. Never been AWOL before? 

A. I was late once because my mother requested me to 
stay. 

Q. Camp Lejeune is farther than Quantico, isn’t it? 

A. Yes, sir. 

Q. About how much farther? 

A. Approximately 290 miles. 

Q. Two hundred and ninety miles farther? 

A. Yes, sir. 

Q. So you could have gone up to Albany and come back on 
Monday morning? 

A. Yes, sir. 

Mr. Bacon. I have no objection to the witness answering 
any question, but I believe counsel has been leading. I do 
object to that. 

Mr. Nathan. I am sorry. 

The Court. Try not to lead your witness. 


47 
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By Mr. Nathan: 

Q. Now, were you able to find a ride on Friday? 

A. No, sir. 

Q. Where did you go from Quantico? 

A. Washington. 

Q. How did you come up here? 

A. By car. 

Q. Whose car? 

A. Pfc Cantor. 

Q. Another Marine? 

A. Yes, sir. 

Q. What did you do when you got here? 

A. I went to all the local places where the fellows hang out 
and tried to find if anybody was going north. 

Q. Did you find anybody? 

A. No, sir. 

Q. Did there come a time when you went to Benny’s Tavern? 
A. Yes, sir. 

Q. Did you see anybody there that you knew? 

A. Yes, sir. 

Q. Whom? 

A. Corpsman Jones. 

48 Q. What did he say? 

A. He asked me to sit down. 

Q. Did you sit down? 

A. Yes, sir. 

Q. Did you order a drink? 

A. Yes, sir. 

Q. Did you see any keys lying on the table? 

A. Not that I can remember. 

Q. What condition was Corpsman Jones in? 

A. Well, he had been drinking. 

Q. Would you say he was feeling good? 

A. Yes, sir. 

Q. Now, will you tell the Court and jury, what actually 
happened on that Friday evening, in your own words. 

A. I went in Benny’s bar and saw Corpsman Jones. 

Q. You do not have to go over what we have covered. 
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A. After I sat down, he looked at me, and said, “I have a 
brand new car outside, ’49 Dodge, in the parking lot.” He 
said, “Here is the keys. Take good care of it.” 

Q. That was after a while? 

A. That is right. We were conversing in the meantime. 

Q. Did you know that car before; had you seen it? 

A. No, sir; I never had. 

Q. Did you know where it was parked? 

A. After he told me. 

49 Q. But not before? 

A. No, sir. 

Q. Where did you take those keys from? 

A. I believe he took it from his pocket? 

Q. And he gave them to you, in your hands? 

A. That is right; handed them to me. 

Q. What kind of keys were they? Did they show any num¬ 
ber of a car on it? 

A. No, sir. 

Q. Were they General Motors keys? 

A. General Motors? 

The Coubt. General Motors? 

The Witness. Dodge Brothers, or something. 

The Coubt. Chrysler people. 

By Mr. Nathan: 

Q. Would you have been able to identify the car from the 
keychain, or from the keys as such? 

A. No, sir. 

Q. Now, after you got the car, did the Corporal tell you he 
had to be back in Quantico? 

A. No, sir. 

Q. What time did you have to be back in Quantico? 

A. Monday morning. 

Q. After you took the car out of the parking lot, where did 
you go? 

A. Straight to Albany. 

* * * « « 

50 Q. Did you see your mother? 

A. Yes. Everybody was home. 
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Q. What happened? 

A. I just went in the house, just like I do every week end, 
sat around with her, and she has been pretty bad off, and 
every time I go up there she is always wanting me to stay 
more than my allotted time. I did it once before and I was 
afraid to do it again. 

Q. Were there any particular circumstances that arose over 
that week end? 

A. Yes, sir. 

Q. What happened? 

A. My mother’s sister was committed to a convalescent home. 
She is mentally deficient. My mother sort of cracked up 
over that. She asked me to stay home, and I couldn’t 
refuse. 

51 Q. How long did you stay? 

A. Until Tuesday evening. 

Q. When did you plan to go back? 

A. Wednesday. 

Q. Why didn’t you go back on Wednesday morning? 

A. I was picked up on Tuesday evening. 

Q. You mean you were arrested? 

A. Yes, sir. 

Q. Let me ask you one question. Do you have a car up 
there? 

A. Yes, sir. 

Q. Can you use it? 

A. Yes, sir. 

Q. Did you use it while you were up there? 

A. Yes, sir. 

Q. What did you do with Jones’s car? 

A. It was in the driveway. 

Q. Is that where it was when you were arrested? 

A. Yes, sir. 

Q. Now, after you were arrested, what happened then? 

A. They took me to the Troopers Barracks, and put me in 
the Albany County jail. 

Q. How long did you stay there? 

A. Thirty days. 



32 


Mr. Bacon. I can’t see the materiality of this. 

52 Mr. Nathan. I am just trying to show he had no 
opportunity to return the car after he was arrested until 
the time- 

The Court. I will let you show that. 

By Mr. Nathan: 

Q. How long did you stay in the Albany County jail? 

A. Thirty days. 

Q. By the time you got out, was the car still there? 

A. Yes, sir; I believe it was. I am sure it was. 

Q. During the time you were in the county jail, did you 
have any chance to communicate with Corporal Jones? 

A. No, sir. 

Q. Were you able to communicate with anybody? 

A. No, sir; not until one of the inmates took a note out in 
a shoe for me to my mother. 

Q. Were you under the impression that Corporal Jones had 
loaned you this car? 

A. Yes, sir. 

Q. Did you plan to take this car out without giving it back 
to him? 

A. No, sir; absolutely not. 

Q. What was your intention? 

A. To go home and to come back on Monday morning. 

Q. And bring it to him in Camp? 

A. That is right. 

***** 

56 Q. You did not mention anything about using this 
car that night; you didn’t tell him where you were going, 

or anything? 

A. I didn’t know he had one until he told me. 

Q. Without any conversation with him at all, he said, “Here 
are the keys to my car, use it and take care of it”? 

A. We were talking before. 

57 Q. What were you talking about before? 

A. Just anything in common, mostly girls, I guess. 

Q. Had the car come up in the conversation up to the time he 
offered the keys to the car? 
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A. We were talking about a girl I used to know that worked 
there. He said, “Well, I got a car,” and then he explained to 
me he had a new one. 

Q. Did you tell him you were going to Albany in this car? 

A. No, sir. 

Q. Did you tell him when you were going to bring this car 
back? 

A. No, sir. 

Q. You didn’t tell him anything about the car, did you? 

A. No, sir. 

Q. How did you get it off the parking lot? 

A. Drove it off. 

Q. Was there an attendant at the parking lot? 

A. No, sir. 

Q. What time was this in the evening? 

A. It must have been about 11 or 11: 30. 

Q. Where was this parking lot? 

A. Right on the comer from Benny’s, in the back there. 

# * * * • 

60 Q. Now, the police picked you up in New York, and 
I understand you to say you were in jail there being held 
in custody for a period of thirty days; is that correct? 

A. Yes, sir. 

Q. You were held incommunicado in that jail? 

A. For two and one-half weeks, until somebody got a note 
to my mother. 

Q. How? 

A. Some fellow put a note in his shoe, and he called my 
mother. 

Q. When was the first time you were able to call anyone or 
write to anyone out of that jail? 

A. It was the 7th or the 9th of December. 

Q. That is after you had been in there approximately 30 
days? 

A. Yes, sir. 


* 


# 
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65 William E. Day was called as a witness for and on 
behalf of the defendant and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Nathan : 

Q. Will you state your full name and rank? 

A. William E. Day, Master Sergeant, U. S. Marine Corps. 

Q. Where are you stationed? 

A. Second Marine Division, Camp Lejeune. 

Q. Is that the same division where the defendant Granito is 
stationed? 

A. That is right. 

Q. Are you his superior? 

66 A. I was his battery first sergeant. 

Q. How long have you known Mr. Granito? 

A. One year. 

Q. Do you know other people in that battalion in the camp 
who know him? 

A. Ido. 

Q. Do you know what his general reputation is for truth, 
veracity, and honesty? 

A. It is outstanding. 

t • « t * 

68 Mr. Bacon. If Your Honor please, the Government 
will stipulate that the defendant’s mother was ill, and 
that there was trouble in the family with the defendant’s aunt 
at that time that he was home. 

The Court. I think with that stipulation, there is no ne¬ 
cessity of going further in the matter with this witness. The 
jury will understand that that stipulation will be considered as 
evidence in the case. 

By Mr. Nathan: 

Q. Do you know of your own knowledge whether the de¬ 
fendant ever went up to Albany on week-end passes? 

A. I do. 

Q. Do you know if he ever borrowed your car for that 
purpose? 

A. He never borrowed my car, but I know he borrowed 
Captain Howe’s once or more. 
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Q. For this purpose? 

A. Yes, sir. 

* # * # • 

70 John J. Howe was called as a witness for and on 
behalf of the defendant and, having been first duly- 

sworn, was examined and testified as follows: 

Direct examination by Mr. Nathan: 

Q. Will you state your name and rank? 

A. John J. Howe, Captain, U. S. M. C. 

Q. Will you state where you are presently stationed? 

A. Camp Lejeune. 

Q. That is Camp Lejeune, North Carolina? 

A. Yes, sir. 

71 Q. Do you know the defendant, Granito? 

A. Yes, I do. 

Q. Do you know others who know him? 

A. Yes, sir; I do. 

Q. How long have you known him? 

A. He has worked under me for approximately a year. He 
joined my motor transport section on February 2, 1949. 

Q. Do you know what, among others who know him down 
at Camp Lejeune, his reputation for truth, veracity, and hon¬ 
esty is? 

A. I would say it was excellent. 

Q. Captain, do you own a motorcar? 

A. Yes, I do. 

Q. Where are you originally from? 

A. New York State. 

Q. Have you ever driven up to New York State with Corps- 
man Granito? 

A. I have; yes, sir. 

Q. Do you know where he went? 

A. I know I dropped him off in New York City, and I be¬ 
lieve he caught a train from there to his home near Albany. 

Q. Have you ever loaned your car to other boys in that out¬ 
fit when you yourself were unable to go up to New York? 
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72 A. Yes, sir. 

Q. They have always brought it back? 

A. Yes, sir. 

Q. Do you know whether Corpsman Granito went with them 
in that car when you were not in there? 

A. I know of several instances that he did; yes, sir. 

Q. Do you know how many times, could you give an esti¬ 
mate, to your knowledge, Corpsman Granito has gone up to 
Albany during that year? 

A. During the year 1949? 

Q. During the year you have known him. 

A. Approximately once or twice a month. 

Q. That would be 20 to 24 times? 

A. Most of the men down there, since the base is so far from 
any sort of liberty town, generally go up every pay day, if they 
can afford it; they take a trip up home. 

Mr. Nathan. That is all. 

***** 

76 Mr. Nathan. Members of the jury, it is stipulated 
between Government counsel and defense that Mrs. 
Mary Rogers of No. 3 Massachusetts Avenue, Albany 5, New 
York, and Mr. Paul J. Gallion of Waterman Avenue, Albany 5, 
New York, would testify similarly as to the truth and veracity 
as to the defendant, as Captain Howe and Sergeant Day have 
done. 

The Court. The jury will understand that stipulation con¬ 
stitutes evidence in the case to the extent that it states what 
these two witnesses would testify if they were here. 

* * * * * 

81 Now, there has been evidence given in this case of 
certain facts, circumstances, from which you are asked 

to make an inference of the ultimate fact that you are to find. 
Now that is called circumstantial evidence. The law with re¬ 
spect to that is this: Circumstantial evidence is composed of 
facts which raise a logical inference as to the existence of 
the fact in issue. A conviction may well be had upon 

82 circumstantial evidence, but to warrant a conviction on 
evidence of this character, the proved facts must not 
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only raise such logical inference of guilt, but must do this so 
clearly and satisfactorily as to exclude every other reasonable 
hypothesis save that of guilt. 

* # * * * 

85 Now, if after weighing all of the evidence in the case, 
and rejecting such part or parts as you do not believe to 

be true, and accurate, and basing your judgment on that which 
you do believe to be true and accurate, you believe it has been 
shown that this defendant is guilty of the taking, using, and 
operating of an automobile of another without the authority 
or permission of that person, but without any intent to keep it 
permanently, and convert it to his own use, and if you believe 
that beyond all reasonable doubt, it would be your duty to find 
the defendant guilty of the charge in the first count of the 
indictment. 

r 

* * * * * 

86 Is there any instruction that counsel thinks the Court 
ought to give that I have not covered? 

Mr. Nathan. May we approach the bench? 

87 The Court. Yes. 

(Whereupon, counsel for both parties approached the 
bench, and the following proceedings were had out of the hear¬ 
ing of the jury:) 

Mr. Nathan. Would Your Honor instruct as to every ele¬ 
ment of this offense has to be proven beyond a reasonable 
doubt? Of course, there is the question of operating in the 
District. The indictment says every element. 

The Court. I will tell them that. I thought I had. 

Mr. Nathan. This is a new jury. I intentionally refrained 
from making any allusion to it in my argument. The general 
public thinks unauthorized use of an automobile is a little mis¬ 
demeanor, or something like that. If you could impress that 
it is equally serious— 

The Court. I do not know how I can do that, but I will try. 

(Whereupon, counsel resumed their places at the trial table, 
and the following proceedings were had in open court:) 

The Court. Counsel thinks perhaps I should emphasize to 
you that it is the law—I thought I had made it clear, but pos- 
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sibly I have not—that every element of the offense charged, 
and as alleged in the indictment must be proved beyond all 
reasonable doubt before you can find a defendant guilty of that 
charge; that is, every part of the offense that is charged in the 
indictment. 

88 I thought, as I say, I had made that clear. If there 
is any doubt about it, I am glad to emphasize it. 

* * # * * 

(Whereupon, at 2:42 p. m., the jury retired to consider the 
verdict.) 

The Court. Come to the bench. 

(Whereupon, counsel for both parties approached the bench, 
and the following proceedings were had:) 

The Court. I have a question from the jury that reads this 
way: 

89 “Assuming that permission was given for the use of 
car in Washington, would taking car to Albany con¬ 
stitute unauthorized use of car?” 

As I see it, it would constitute unauthorized use of a car, 
but it wouldn’t constitute unauthorized use of the car in the 
District of Columbia. 

Mr. Nathan. That is right. 

The Court. That is where your point comes in. So, I think 
I will have to say that while it would be unauthorized use of 
the car, they could not find him guilty because it charged un¬ 
authorized use within the District of Columbia. Don’t you 
think that is the appropriate answer? 

Mr. Lane. That certainly is. 

The Court. I do not see how it can be otherwise. 

Mr. Lane. It is a sort of legal dilemma. 

The Court. It is no dilemma. 

Mr. Lane. That is right. It has to be a crime in the District. 

The Court. Let me see if I can write it. In such circum¬ 
stances, while such taking to Albany would be an unauthorized 
use, the defendant could not be found guilty in the present case 
under the first count, as such use was not in the District of 
Columbia. 
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(The jury returned to open court at 5:00 p. m., and the fol¬ 
lowing proceedings were had.) 


94 United States District Court for the District of 

Columbia 

Holding a Criminal Term 
January Term, 1950 

Filed in Open Court Jan. 16, 1950. Harry M. Hull, Clerk. 

Criminal No. 97-50—Grand Jury Orig.—Unauthorized Use 
of Vehicle, Grand Larceny (22-2204, 2201 D. C. Code) 

The United States of America 
vs. 

Pasquale J. Granito 
The Grand Jury charges: 

On or about November 4,1949, within the District of Colum¬ 
bia, Pasquale J. Granito feloniously did take, use, operate, and 
remove one certain automobile, property of Levi David Jones, 
from a certain lot, and did operate and drive said automobile 
for his own profit, use, and purpose, without the consent of 
Levi David Jones, owner of said automobile. 

SECOND COUNT 

On or about November 4,1949, within the District of Colum¬ 
bia, Pasquale J. Granito stole the property of Levi David Jones, 
of the value of about $2,400.00, consisting of the following: 
one automobile, of the value of twenty-four hundred dollars. 

George Morris Fay, 

Attorney of the United States in 
and for the District of Columbia. 

A True Bill: 

Edward J. Rockefeller, Foreman. 
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95 United States District Court for the District of 

Columbia 

Criminal No. 97-50—Charge: Unauthorized Use of Vehicle; 

Grand Larceny 

United States vs. Pasquale J. Granito, defendant 
Filed Mar. 30,1950. Harry M. Hull, Clerk. 

Plea of Defendant 

On this 8th day of February 1950, the defendant, Pasquale 
J. Granito, appearing in proper person and by his attorney, 
Hans A. Nathan, being arraigned in open Court upon the in¬ 
dictment, the substance of the charge being stated to him, 
pleads not guilty thereto. 

By direction of 

James W. Morris, 
Presiding Judge, Criminal Court # J+. 
Harry M. Hull, 

Clerk. 

By Oscar Altshuler, 

Deputy Clerk. 

Present: 

United States Attorney 
By Harold Bacon, 

Assistant United States Attorney. 

B. O. Watson, 

Official Reporter. 

96 United States District Court for the District of 

Columbia 

Criminal No. 97-50—Charge: Unauthorized Use of Vehicle; 

Grand Larceny 

Filed Feb. 13,1950. Harry M. Hull, Clerk. 

United States vs. Pasquale J. Granito, defendant 

On this 8th day of February 1950, came the attorney of the 
United States; the defendant in proper person and his attorney, 
Hans A. Nathan, Esquire; whereupon the jurors of the regular 
Petit Jury panel serving in Criminal Court No. 4, being called, 
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are sworn upon their voir dire; and thereupon comes a jury 
of good and lawful persons of the District of Columbia, to wit: 

1. Robert J. Mulvey. 7. Bertha S. Bernstein. 

2. Melvin F. Leonberger. 8. Fannie 0. Clark. 

3. John L. Andrews. 9. Ernest S. Heckman. 

4. Alexander M. Nash. 10. Christian S. Heritage, Jr. 

5. Frances B. Langdon. 11. William S. Hill. 

6. Harold M. Beattie, Jr. 12. Cumberland C. Jones, 

who are sworn to well and truly try the issue joined herein; 
whereupon the said jury upon their oath say that the defendant 
is guilty of Count one of the indictment. The Court directs 
that a Judgment of Acquittal be entered on Count Two of the 
indictment. 

The defense enters into a recognizance in the sum of $100.00 
pending sentence. 

By direction of 

James W. Morris, 
Presiding Judge, Criminal Court # 4- 
Harry M. Hull, 

Clerk. 

By Oscar Altshuler, 

Deputy Clerk. 

Present: 

United States Attorney 
By Harold Bacon, 

Assistant United States Attorney. 

B. O. Watson, 

Official Reporter. 

97 In the United States District Court for the Dis¬ 
trict of Columbia 

Criminal No. 97-50 

The United States vs. Pasquale J. Granito 

Filed Feb. 10,1950, Harry M. Hull, Clerk. 

Motion for Judgment of Acquittal or for a New Trial 

Comes now the defendant, Pasquale J. Granito, by his coun¬ 
sel, and moves this Honorable Court to enter a Judgment of 


42 


Acquittal or to grant a new Trial of the within cause, and for 
reason therefor states to the Court as follows: 

1. The Verdict was contrary to the law and evidence. 

2. There is no evidence upon which a Verdict of Guilty on 
the first count of the indictment could be based. 

3. There was a fatal variance between the proof and the 
indictment. 

4. The Verdict was based on a misunderstanding by the 
Jury of the Court’s instructions. 

5. The Verdict was contrary to the Court’s specific instruc¬ 
tions in connection with an inquiry submitted by the Jury 
while deliberating on the Verdict. 

6. And for such other and further reasons as defendant may 
be able to show at the oral hearing of this Motion. 

Respectfully submitted. 

Pasquale J. Granito, 

By Hans A. Nathan, 

Hans A. Nathan, 

Counsel for Defendant. 


100 Judgment and Probation 

United States District Court for the District of Columbia 

Division 


Criminal No. 97-50 

United States of America v. Pasquale J. Granito 


Filed Mar. 8,1950. Harry M. Hull, Clerk. 

On this 3rd day . of March. 1950 came the attorney for the 
government and the defendant appeared in person and by 
counsel, Hans Nathan, Esquire. 

It is adjudged that the defendant has been convicted upon 
his plea of not guilty and a verdict of guilty of the offense of 
Unauthorized Use of Vehicle as charged in count one and the 
court having asked the defendant whether he has anything to 
say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court. 
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It is adjudged that the defendant is guilty as charged and 
convicted. 

It is adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representa¬ 
tive for imprisonment for a period of Three (3) Months to 
Nine (9) Months. 

It is adjudged that the execution of this sentence be and is 
hereby suspended, and that the said defendant be and is hereby 
placed on probation in charge of the Probation Officer of the 
Court. 

Jas. W. Morris, 

United States District Judge, 


«. t. lomuuT mmm omcti in* 


